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STATEMENT OF QUESTIONS PRESENTED 


| 
There are two questions presented: the first is Procedural, and 


the other is substantive: | 


Procedural: | 
ee 


Were proper procedures followed in the presenting and granting 
of Appellees’ Motion to Dismiss, and, or for Summary Judgment? 


Appellees did not make such motion until after counsel, parties 
and witnesses had appeared in the Court Room on the date set for trial. 
| 
And even then the Motion was made orally and without notice. | 


The various procedural errors which Appellants maintain were 
committed in presenting the said Motion are discussed herein under 


Statement of Points and Argument. : 


Substantive: 


The question here is whether Appellants are proper parties. This 
action involves alleged fraud in the sale of land by Appellees t to Appel- 
lants. The contract for sale for the land here involved, which is not in 
evidence, was in the name Alphonso Marotta, father of Appellants Cas- 
per A. Marotta and Peter J. Marotta, and husband of Appellant Angela 
Marotta. Said contract states that title was to be taken in the name of 
Alphonso and Angela Marotta. The subsequent deed was in the name of 
Alphonso Marotta, Angela Marotta, Casper A. Marotta and Peter J. 
Marotta as joint tenants. Alphonso Marotta died prior to the filing of 
this action. Appellees contend that only Alphonso Marotta, or his per- 
sonal representative, could maintain the action for fraud and deceit con- 
cerning the sale of the said land. Appellants contend, however, that all 
negotiations were with them, that they supplied all the consideration for 
the sale, that said sales contract merged into the subsequent, deed; that 
the false misrepresentations of Appellees were made directly to Appel- 


lants themselves, and upon which Appellants themselves relied in 
| 


(ii) 
purchasing the home: and that the name of their father was placed on the 
contract only because of paternal respect. Appellees, of course, drew 
the contract. Appellants’ affidavit in support of the foregoing was a part 
of plaintiffs’ opposition below to Appellees’ Motion to Dismiss, and is 


contained in the Joint Appendix at page 23. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
RULES INVOLVED 
SUMMARY OF ARGUMENT 
Procedural 
Substantive 
STATEMENT OF POINTS AND ARGUMENT 
Procedural 


Substantive (Merits of Appellees’ Motion) 


TABLE OF CASES 


Hammond v. Hartford, (D. Conn. 1939), 26 F. Supp. 


Miller v. Kemp, 157 Va. 178, 160 S.E. 203, 
84 ALR 980, 1025 : 


Union v. Fisher, 49 A. 2d 85 


MISCELLANEOUS 
. Jur., Cotenancy, Sec. 6 
. Jur., Ex. & Adm., Sec. 196 
. Jur., Fraud & Deceit, Sec. 181 
. Jur., Trial, Sec. 4 


. dJur., Vendor & Purchaser, Sec. 300 


nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,072 


PETER J. MAROTTA, 
CASPER A. MAROTTA and 
ANGELA MAROTTA, 
Appellants, 


Vv. 


PHILLIP MILESTONE, et al., 


Appellees. 


—_—_—_—————————————————————— 


Appeal.from Order of the United States District Court 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This action involves alleged fraud in the sale of real estate in the 
District of Columbia, and seeks equitable remedies by way of reforma- 
tion and specific performance, and, or, legal damages in excess of 


three thousand dollars, exclusive of interest and costs. 
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Jurisdiction of the Court below is founded upon the provisions of 
Title 11, Section 301, et seq.. District of Columbia Code, 1961 Edition. 


Jurisdiction of this Honorable Court is founded upon the provision 
of Title 28. United States Code. Section 44. 


STATEMENT OF THE CASE 


This action involves alleged fraud in regard to false representa- 
tions of lot boundaries, as pointed out by Appellees, real estate devel- 
opers, to Appellants, who purchased the lot and home, located at 6300 
Oregon Avenue, N. W., in the District of Columbia. 


Originally there were three sets of plaintiffs, all home owners, 
suing Appellees below. The three sets of Plaintiffs purchased three 


adjacent houses from Appellees over the course of about one year (1958- 
1969). In their joint complaint below, each alleged that substantially 
identical misrepresentations were made to each of them prior to pur- 


chase. A plat of the three houses is shown in Exhibit A of the Com- 
plaint, at page 8 of the joint appendix. On that plat, Lenhoff's house is 
Lot 1, Marottas’ house is Lot 2, and Trynor’s house is Lot 4. Lot No. 3 
was allegedly represented by Appellees not to exist at all, but rather 
that Lots 2 and 4 were contiguous. 


Plaintiff Trynor, et al., dropped his suit as a result of financing 
arrangement with Appellees, who held deeds of trust on his property. 


Upon the date when the trial of Marotta and Lenhoff v. Appellees 
was set, February 26, 1962, Appellees made an oral motion to dismiss 
as to Appellants. This motion was considered by the Trial Court as a 
motion to continue the trial for the purpose of filing a written motion to 
dismiss, and, or for Summary Judgment, and was granted over objec- 
tion of Appellants, who were ready for trial, with their witnesses in 
attendance. 
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Plaintiff Dr. Charles D. Lenhoff went to trial separately against 
Appellees and obtained Judgment based on Jury Verdict against Appel- 
lees Cadillac Homes, Inc., Eastern Management Corporation and 
Maurice M. Berk, for legal damages based upon fraud. 


RULES INVOLVED 


United States District Court for the District of Columbia, 
Rules 9(a), 9(h), 11(d), (f) and (j), 15(a), and 15(b). 


Federal Rules of Civil Procedure, Rules No. 7(b), 8(d), 12(b) and 
12(c). 


SUMMARY OF ARGUMENT 
Procedural: 


Appellees' Motion to dismiss, and or, for Summary Judgment was 
untimely because it was not made until the action went to trial, although 
the grounds therefor, if any, were available from the commencement of 


the action, some three years previously. 


Substantive: 


Appellants are proper parties to this action for real estate fraud, 


because: 


1. At least one of Appellants, Angela Marotta, was listed on the 


sales contract. 
2. Title was taken in the names of Appellants as joint tenants. 


3. By operation of law, the land passed to Appellants and not to 


the estate nor heirs of Alfonso Marotta, upon his decease. 


4. Regardless of all the foregoing, Appellants were directly 
defrauded because they paid their own moneys upon their own reliance 
on Defendants' (Appellees) representations. 


5. Appellees, in their answer, admitted Appellants purchased the 


home. 
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STATEMENT OF POINTS AND ARGUMENT 


Appellants rely upon the following points, in two categories, 
procedural and substantive: 


Procedural — Appellees’ Motion to Dismiss, and, or, for Summary 


Judgment was not made timely nor in compliance with the Rules of Court. 
Appellees’ Motion was in violation of the following rules: 


1. Appellees’ oral motion made prior to commencement 
of trial, on the day the trial was calendared to commence, February 26, 
1962. was in violation of Rule 7(b) F.R.C.P., which requires that motions 
shall be made in writing if made prior to trial. A trial begins upon the 
impanelling of the Jury. 53 Am. Jur., Trial, Sec. 4. Appellees’ oral 


motion was made prior to any other procedure, after the case was called 
for trial. Hammond v. Hartford (D. Conn. 1939) 26 F. Supp. 292. 


2. Rule 12(b) F.R.C.P. states that a motion for failure to state a 
claim upon which relief can be granted shall be made prior to the time 
that further pleading is permitted. No such motion was filed herein. 

As a matter of fact, Appellees’ Answer admitted the facts they now seek 
to deny, that is, that Appellants purchased the land in question. 


3. Rule 12(c) F.R.C.P. states that a motion for Judgment on the 
pleadings shall not delay the trial. Appellees’ Motion may well be con- 
sidered as one for Judgment on the pleadings as no additional matters 
outside the pleadings are involved. 


4. Local Rule 11(d) provides that the filing of a Certificate of 
Readiness shall constitute a representation that the case is actually 
ready for trial. Appellees, of course, filed such certificate. 


5. Appellees’ oral motion should be construed as a motion to 
continue the trial date for the purpose of making a motion to dismiss, 
or judgment on the'pleadings or for summary Judgment, and was so 
construed by the trial Judge. 
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6. Order of District Court, effective January 2, 1961, listed as 


a footnote to Local Rule 11(j), provides, among other things, that con- 
tinuances of cases are to be discouraged, and will be granted only upon 
a showing of good cause. (No cause was shown by Appellees.) On oppo- 
sition to a continuance being made by opposing counsel, the Court will 
require an affidavit or affidavits showing the cause for continuances. 

In this action, Appellants’ counsel opposed the oral motion at the time 
it was made. Appellees at no time presented the required affidavit. 


7, Local Rule 15(a) provides that all requests for continuance of 
trial shall be heard and determined by the assignment judge. This pro- 


cedure was not followed. 


8. Local Rule 15(b) provides that a motion to postpone a trial 
must be filed as soon as diligence permits, supported by an affidavit 
fully disclosing the grounds therefore. 


9. Appellees based their motions upon an alleged real estate con- 
tract of sale. Said contract is not contained in the record herein and 
therefore Appellees’ position based upon the same is premature. 


Substantive (Merits of Appellees' Motion): 


Appellees maintain that Appellants are not proper parties because 
the real estate contract was in the name of their father, Alfonso Marotta, 
only, and that only Alfonso Marotta (who later died) or his personal 
representative can maintain this action for fraud and deceit. ‘Appellants 
contend as follows: | 

1. Said contract is not in evidence herein and therefore the 


motion is premature. 


2. Appellants state the facts to be that said contract provides that 
title was to be taken in the name of the said Alphonso Marotta and Appel- 
lant Angela Marotta; and that the subsequent deed to the property con- 
veyed the land to Alfonso Marotta, Angela Marotta, Peter J. Marotta, 
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and Casper A. Marotta as Joint Tenants. (Please see Appellants’ 


affidavit. J.A. 23.) 


3. Acontract for sale of realty is merged into the subsequent 
deed. Miller v. Kemp, 157 Va. 178. 160S.E. 203, 84 ALR 980, 1025; 
55 Am. Jur.. Vendor and Purchaser. Sec. 330. Also, Appellees them- 
selves, in their pre-trial statement, maintain that the said contract 
merged into the deed. (J.A. 16) 


4. A party to a deed is estopped from denying a material fact 
contained therein. Union v. Fisher, 49 A.2d 85. 


5. Appellees’ answer admits that the sale in question was made 
to the Appellants Angela Marotta, Peter J. Marotta and Casper A. 
Marotta; and Appellees are bound by said admission. Rule 8(d) F.R.C.P. 
(J.A. 9, 11) 


6. By operation of law, the real estate of a decedent passes 
directly to his heirs and not to his estate except for the payment of 
debts and other statutory charges not here involved, 21 Am. Jur., 
Executors and Administrators, Sec. 197. The estate of Alfonso Marotta 
was probated in the United States District Court for the District of 
Columbia, Administration No. 97477. Said proceeding, of which the 
Trial Court had Judicial Notice, shows that no charges were made 
against the deceased's real estate. 


7. The crux of this issue is, however, that the land here involved 
was not the deceased's real estate, but immediately upon his decease 
became the sole and exclusive property of the surviving joint tenants, 
the Appellants. 


8. Joint Tenants take realty directly, not by inheritance. 


“An estate in joint tenancy is one held by two or more per- 
sons jointly, with equal rights to share in its enjoyment 
during their lives, and having as its distinguishing feature 
the right of survivorship or jus accrescendi, by virtue of 
which the entire estate, upon the death of any of the joint 
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tenants, goes to the survivors, and so on to the last sur- 
vivor, who takes an estate of inheritance free and exempt 
from all charges made by his deceased cotenants. Where 
a devise or bequest to two or more persons by name is 
in such form as to create a joint tenancy and one of them 
dies before the testator, it is well settled that the whole 
interest vests in the survivors; and this result will take 
place if the gift fails as to one of the persons from any 
other cause than death. 
"A consequence of the doctrine of survivorship is that a 
joint tenant cannot devise his interest in the land, for the 
devise does not take effect until after the devisor's death, 
and the claim of the surviving tenant arises in the same 
instant with that of the devisee and is preferred thereto. 
It is equally clear that the interests of the deceased 
tenant cannot descend to his heirs or pass to his repre- 
sentatives under the laws regulating intestate succession. 
A surviving joint tenant holds under the conveyance or. 
instrument by which the tenancy was created and not | 
under laws regulating intestate succession." 14 Am. Jur., 
Cotenancy. Sec. 6. 


9. Furthermore, because Appellants herein paid their/own moneys 
upon their own reliance of Appellees' fraudulent misrepresentations, 
they have an action regardless of the contract or the deed. The question 
of who may complain of fraud is determined by the real interest of the 
party. 23 Am. Jur., Fraud and Deceit, Sec. 181. Equity looks to sub- 
stance, rather than form. (Appellants' action is, in part, in equity, 
seeking reformation and specific performance.) Please see Appellants' 


affidavit, page 23 of the joint appendix, in support of the foregoing. 


10. Material issues of fact which remain in this action are as 


follows: 


a. Did appellants, in realty, negotiate the sale and pay the 


consideration ? ! 


b. Does the sales contract recite the property to be taken in 
the names of Alfonso Marotta and Appellant Angela Marotta? 
i | 


c. Are the Appellants recited as joint tenants in the subse- 


quent deed? 
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d. Were the ‘Appellants damaged due to Defendants" fraud, regard- 


less of said contract and deed ? 


e. Was. in fact, the said sales contract in the sole name of Alfonso 


Marotta. 


Respectfully submitted, 


WALLACE McGREGOR 


1015 North Carolina Ave., S. E. 
Washington 3, D. C. 


Counsel for Appellants 
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STATEMENT OF QUESTIONS PRESENTED 
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i@ the Court err in granting the appellees’ Motion to 


Il. 


Was this a final order, from which the appellants may 
prosecute this appeal? 


Ill. 


Has this appeal been properly prosecuted? 
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Questions Presented 
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Argument: 


I. There was no error below that prejudiced appel- 
lees, since a summary disposal of this claim was 
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II. This Appeal was prosecuted from an Order that 
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IIT. Appellants’ Appeal has been improperly prose- 
cuted 


Conclusion 
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BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 


This is an appeal from an Order entered on the 26th day 
of April, 1962, granting a Motion to Dismiss tiled by the 
appellees in the United States District Court for the Dis- 
trict of Columbia. 


» 


QUESTIONS PRESENTED 


1. Did the Court err in granting the appellees’ Motion 
to Dismiss? 


2. Was this a final order, from which the appellants may 
prosecute this appeal? 


3. Has this appeal been properly prosecuted? 


STATEMENT OF FACTS 


On or about December 2, 1958, the appellants, Angela 
Marotta. Peter J. Marotta and Casper A. Marotta, among 
others. filed a suit against the appellees herein, wherein it 
was alleged that certain irregularities in connection with 
the sale of certain lands in the District of Columbia existed. 
The appellants and the other co-plaintiffs below alleged in 
their Bill of Complaint that the appellees had made cer- 
tain false statements for the purposes of inducing them to 
purchase these properties; that the representations were 
false and knowingly false; that the plaintiffs below relied 
on these false representations and were induced thereby 
to purchase the real estate to their damage. The appel- 
lants here asked for both compensatory damages and puni- 
tive damages, praying that the appellees be enjoined from 
conveying or transferring or in any way disposing of the 
property, and asking further that the defendants below 
be ordered to convey to the plaintiffs below all of the land 
allegedly represented as being sold, but not actually con- 
veyed to the plaintiffs below. 


During the course of pre-trial discovery, depositions of 
the appellants were taken, and the sale contract and other 
pertinent documents were identified during the course of 
the depositions. A pre-trial before the Pre-trial Examiner 
for the United States District Court was regularly held. 
At the time of the pre-trial, the contract which was the sub- 
ject matter of appellants’ suit was initialed as a pre-trial 
exhibit. At the pre-trial, the appellees herein made known 
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to the Pre-Trial Examiner and to the appellants the legal 
position of the appellees: that the appellants were not 
proper parties to this litigation. When the case was called 
for trial, the counsel for the appellees made known to the 
Court that appellants had not amended their Bill of Com- 
plaint to introduce the proper parties, and that a Motion 
for Summary Judgement and/or Dismissal as to appel- 
lants’ claim should, in appellees’ counsel’s opinion, be con- 
sidered by the Court prior to commencement of trial. The 
trial court thereupon directed counsel for the appellees to 
file such a motion in writing, giving appellants an oppor- 
tunity to answer the motion. The motion was duly filed 
and, after arguments in open court, the motion insofar as 
a dismissal of the appellants’ Bill of Complaint was con- 
cerned was granted. From this order, the appellants 
appealed to this Court. 


ARGUMENT 


I. There was no error below that prejudiced apppellees. since 
a summary disposal of this claim was proper 


A. The Trial Courts in the federal system have a wide 
range of diseretion in passing upon Motions to Dismiss. 


1. Under Rule 12(b) F.R.C.P., the pleader, at his 
option, may raise the defense of ‘*failure to state a claim 
upon which relief can be granted, by motion or in a re- 
sponsive pleading . . .’? This Rule later states that 
“> a motion making any of these defenses (sic) shall 
be made before pleading if a further pleading is per- 
mitted ...’’. It has been held that the motion to dismiss 
is the proper motion where the averments of the com- 
plaint and related documents show that the plaintiff 
could not state a cause of action upon which he could 
recover. It has further been determined that the Court 
has a wide range of diseretion in passing upon motions 
to dismiss, and that under Rule 12(b), the Court at its 
diseretion may defer the determination of this legal 
issue until the trial. 


+ 


U.S. v. Carolina Warehouse Co., 8.R.D. 291 (D.C.S.C. 
1945) 

Gromacki v. Armour & Co., 76 Fed. Sup. 752 (D.C. Mo. 
1948) 


>. In appellees’ Motion to Dismiss and/or for Sum- 
mary Judgment, the appellees suggested to the Trial 
Court that no hard and fast rule could be laid down as 
to what matters might be considered by the Court on a 
motion to dismiss. and further observed that some courts 
refused to consider anything but the pleadings that are 
attached. The appellees’ motion was thus stated in the 
alternative so that the Court might explore, under a 
Motion for Summary Judgment, the entire file to discover 
whether or not a controversial issue of fact was pre- 
sented. Farrall v. District of Columbia Amateur Ath- 
letic Union. 153 F. 2d, 647 (1946). 


Odom +. Langston, 75 F. Sup. 651 (D.C. Mo. 1948) 


a. On the whole, the courts have held that the sum- 
mary judgment procedure affords a more efficacious 
and better method for raising the legal question of re- 
covery or non-recovery than do the motions to dis- 
miss and for judgment on the pleadings, sinee the mo- 
tion for summary judgment enables the parties to go 
beyond the pleadings and present evidentiary materials 
to the court. ($56.04 (1) and § 56.09, Moore’s Fed- 
eral Practice 2d Ed.* 


1 The materials which the court is entitled to consider at the hearing on a 
motion for summary judgment have held to be inclusive of the following: 
(a) the pleatings ($56.11 (2) and $56.10, Moore’s Federal Practice, 2d Ed.; 
(b) Affidavits which mect the testimonial requirements of Rule 26(¢) 
(4 HAL (4) and $ 56.22, Moore's Federal Practice, 2d Ed.; (¢) deponitions 
($5411 (4) Moore's Federal Practice, 2d Eid.; (d) answers to interrogatories 
($ 56.11 (6) Moore's Federal Practice, 2d Ed.; (©) oral testimony (§ 56.11 (8) 
Moore’s Federal Practice, 24 Ed.; (£) documentary and other evidentiary 
material (456.11 (1), Moore's Fed. Practice 2d Ed. It has been pointed 
out that Court should consider facts which are the subject of jud 
notice (456.11 (9), Moore's Fed. Practice 2d Kd., and it haw been stated 
that the same reasone that warrant the une of presumptions at trial warrant 
their une at the summary judgment hearing (956,11 (10), Moore's Fed. 


5 
Christianson v. West Publishing Co., 149 F. 2d 202; 
C.C.A. 9th (1945) 


(In the Christianson case, the copyrighted work and 
the alleged infringment were both before the Court, 
capable of examination and comparison, the Court 
there held that the non-infringe-could be determined on 
a motion to dismiss.) 


In recognition of this, both the motion to dismiss and 
the motion for judgment on the pleadings have often 
been converted into a motion for summary judgment by 
the Court and so considered in discussing such decisions 
on appeal. ($56.04 (3); $56.15 (2) Moore’s Federal 
Practice, 2d Ed. 


b. At the time of appellees’ filing of the Motion 
to Dismiss and/or for Summary Judgment, this Court 
had recently decided the case of Gager v. Seidel, et al. 
U.S. Appeals D.C. No. 16,394, February 20, 1962. 


In the decision in the Gager case, this Court ob- 
served: 


“Where, however, the trial judge should rely upon 
matters outside the pleading, the better practice, as 
Rule 56 makes clear, is that summary judgments 
should follow when, as here, the Judge could find 
that there existed no genuine issue of material facts 
and that the movants were entitled to judgment as 
a matter of law...’ 


(1) In this cause, without objection from the appel- 
lants, the judge considered the pleadings in the matter, 
the depositions and related papers. The Court below 
asked counsel for both the appellants and the appellees 


Practice 2d Ed. Deposition testimony is of a highly probative value, as are 
admissions that are admissible in evidence (FSG 1L (4), FSIS C4) and 
$56.11 (6), Moore's Fed, Practice 2d Ed. 


2 Appellees suggest that perhaps the same result as in the Gager case 
should be the result in this case, namely, that the cause be remanded to the 
Diatriet Court with dircetions to outer summary judgment in favor of the 


appellees, 
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to admit that the sale contract which had been earlier 
marked as a pretrial exhibit by both parties, was the 
contract to be relied on in the trial of the ease. When 
both counsel so agreed. it became apparent that no 
genuine issue of material fact was present. 

(a) The gravamen of the appellants’ case is that 


here was fraud in the inducement of a contract for 
he sale of land. 


+ 
iS 
+ 
C 


(b) Such a contract must, under the Statute of 
Frauds. be in writing and signed by the parties to be 
charged. The sales contract is clearly one between 
Alfonso Marotta and Cadillac Homes, Inc. Although 
appellants now assert in their brief that they are the 
real parties of interest, the opportunity was available 
to them up until the Order of Dismissal, to amend their 
Complaint to allege the facts they now maintain. 


Klvepfer v. Forch, 32 Idaho 415, 184 Pacifie 477 (1919) 
Leonard x. Springer, 174 Ml. App. 516 (1912) 

Dayton s. Fargo, 45 Mich. 153 7 N.W. 758 (1881) 
Jandera +. Lakefield Farmers Union, 150 Minn. 476; 185 

N.W. 656 (1921) 

1. Under the early English common law, all tort choses 
in action abated upon the death of either party. In III 
Blackstone’s Commentaries, Pg. 302, the following is 
found: 

‘‘For the death of cither party is at once an abate- 
ment of the suit. And in actions merely personal, 
arising ex delicto for wrongs actually done or com- 
mitted by the defendant, as trespass, battery and 
slander, the rule is actio personalis moritur cum 
persona; and it never shall be revived either by or 
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against the executors or other representatives. For 
neither the executors of the plaintiff have received 
nor those of the defendant have committed, in their 
own personal capacity, any manner of wrong or 
injury.’’ 

2. The early English statutes of 4 Edward III and 31 
Edward III modified the rigorous doctrine of common 
law to allow an action in favor of a personal representa- 
tive for injuries to personal property. The English com- 
mon law as modified by these statutes became the com- 
mon law of the several States of the United States. Thns, 
on the basis of common law principles, the United States 
courts favored the abatement of actions and the non- 
survival of causes of actions in court for fraud and deceit 
in inducing the purchase or sale of property: 


Stratton’s Independence v. Dimes, 126 Fed. 968 
(1904) affirmed in 1955; 135 Fed. 449, Cert. denied 
1905; 197 U.S. 623; 49 Law Ed. 911; 25 Sup. Ct. $00. 


(In the Stratton’s Independence case, the ‘*de- 
frauded’’ party died before the action was com- 
menced. It was held that, if the question were to be 
disposed of under the common law of Colorado, 
‘there could be no question but that the action does 
not survive’’). 


Thus, in Williams v. Harris, 193 W. 403 Texas (1917) 
where a cause of action was held to survive, due to 
the wrongful acquisition through deceit of specific 
property by the defendant's testator, the court said: 
‘*But where the damages sustained affeet property 
rights or interest therein, the right of action sur- 
vives against the executor or administrator .. .”° 
And, in Wyckoff v. Grant, L.R. + CLP. Div. (England 
1878), which was a fraud action for damages against 
the promotors of a company who had induced the 
plaintiff to buy shares by misrepresenting, through 
concealment, the true state of the company's fi- 


Ss 


nances. abatement was denied because of the death 
of the plaintitf with this statement: 


--Under English common law toward actions abated ; 
but under the English statute (3 and 4 William IV), 
being remedial and liberally construed . .. it seems 
to have been assumed... that an executor was en- 
titled to maintain an action for any wrong whereby 
the personal estate had been injured . . nid 


Cc. Even if a cause of action were to descend in this 
ease. under Title 12. Par. 101 of the District of Columbia 
Code. the right of action would be limited to ‘‘damages for 

hysieal injuries. except for pain and suffering resulting 


i from .- 


--On the death of any person in whose favor or 
against whom a right of action may have accrued 
for any cause prior to this death, said right of 
action shall survive in favor of or against the legal 
representative of the deceased: Provided, however, 
that in court actions, the said right of action shall 
be limited to damages for physical injuries except 

for pain and suffering resulting therefrom.’’ (D.C. 

Code. Title 12 ¢101) 

1. In the instant case, the appellants were not seeking 
recovery for damages for physical injury. Nor were 
they seeking damages for the pain and suffering result- 
ing therefrom. It is abundantly clear, therefore, that 
there was no cause of action arising out of the alleged 
transaction herein, upon which there was any actionable 
right on behalf of either the legal representative of the 
deceased, or his heirs and next of kin. 

a. It is clear that the right of action in the present 
case acerned during the lifetime of Alfonso Marotta, 
since his name appears on the settlement sheet, and 
title was in fact conveyed to him as a ‘‘joint tenant’’. 

(1) The fact that title was conveyed to Alfonso 

Marotta jointly with other members of his family 

does not in any way affect the contract of May 25, 

1957. This clearly was a contract only between 
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Alfonso Marotta and appellee Cadillac Homes, Inc. 
Even if the court were to follow the appellants- 
Marottas’ position that a cause of action does sur- 
vive, it would appear that the executor, executrix, 
administrator or administratrix would have been 
the person to acquire the cause of action. In the 
instant case, the appellants-Marotta are the three 
surviving property holders in this case. They were 
not identified as heirs, administrators, executors, 
devisees, assignees, beneficiaries, or in any other 
fashion. Their suit was based on the premise that 
the individual Marottas were allegedly defrauded by 
the appellees. Their position at this time is that 
they are and were the real parties at interest. Pre- 
sumably, therefore, they would attempt to alter or 
vary the express and unambiguous terms of the con- 
tract that is the subject matter of their suit. Cer- 
tainly this they could not do under the state of the 
pleadings at the time of the arguments on the Mo- 
tion to Dismiss and/or for Summary Judgment. 
And, although expressly warned of the appellees’ 
position at pre-trial, they made no effort to achieve 
a timely amendment to their pleadings. 


If. This Appeal was prosecuted from an order that was not 
“final” in nature 


A. The summary adjudication of a part of @ single claim 
has been held to be interlocutory only in character. ($56.20 
(3) Moore’s Federal Practice, 2d Ed.) 


Such an interlocutory order is xppealable only when some 
statute allows an interlocutory appeal from this particular 
type of order. ($56.20 (4) and $56.21 (1), Moore's Fed- 
eral Practice, 2d Ed.) 


1. If the action contains only a single claim, and the 
court summarily adjudicates this claim in its entirety, 
then the summary judgment is final for purposes of 
appeal. ($56.21 (1), Moore’s Federal Practice, 2d Ed.) 
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> Lf the action contains multiple claims, and the court 
summarily adjudicates one or more, but less than all 
of the claims. its adjudication is interlocutory, unless 
the trial court makes the **express determination’’ and 
the *texpress direction” provided for in Rule 54(b). If 
it does not make the *texpress determination’? and ‘‘ex- 

= direetion’*. then the summary adjudication is final. 
$56.21 (1). Moore’s Federal Practice, 2d Ed.) 


a. And. if it makes a summary adjudication of all 
=. this adjudication is final without any ‘‘ex- 


the instant situation). the court may properly make sum- 

mary adjudication that involves less than all of the 

parties 

Home Savings Bank v. Bentley (1958), 5 Wise. 2d, 191 
Northwestern 2d 377; 67 ALR 2d 1450. 


In an action involving multiple parties (and this is 
, 


Under the 1961 amendment of Rule 54(b), the Dis- 

jet Court may make this adjudication final if it makes 

« “express determination”’ that there is no just reason 
for delay and the ‘‘express direction’? for the entry of 
jadar provided for in that Rule? 


fore the nent to the Federal Rules, Rule 54 (b) dealt only 
action involving multiple claims. As amended in 

nded ty deal additionally with an adjudication in- 

Thus under the original Rule 54 (b), when the court 

ng one Of two or more judicial units of the 

al for purposes of appeal. The amended Rule, 

called the ‘negative approach’? to that. 

form of decision, however dexigqnated, 

ten lens than all of the claims in the netion—unless 

% after i “ating one or more but lens than all of the 

taken i an express determination that there 

ens direction for the entry of judg: 

$, Moure’s Federal Practice, 2d Ed.). Absent 

treate a multiple elaim action in ite entirety as 
When the court bax fully adjudicated all of the 
weary to mike that aA judieation final, but where 


of the claima, then adjudieation in interlocutory 
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B. In the trial of the other portion of this case, appellees 
repeatedly called to the attention of the appellants, and to 
the Trial Judge trying that other portion of this total case, 
that, in appellees’ opinion, the order of the Court herein 
appealed from was not a final order. 


1. Appellants’ attorney constantly resisted the entry 
of a final judgment or the entry of any order from which 
he might properly prosecute an appeal. Even at the 
conclusion of the final portion of the original three-party 
case, the appellants submitted a form of order which 
the Judge finally accepted in which he omitted any ref- 
erence to a final order insofar as the Marotta claim was 
concerned. 


a. While no final and appealable order has thus been 
expressly entered in connection with the Marotta ap- 
peal, this is due entirely to the Marottas’ insistence. 
It is suggested that this Court must consider the final 
order of judgment entered in this entire judicial unit 
as being the final order from which an appeal for the 
Marottas may be prosecuted, and it is clear that the 
time has expired for such an appeal. 


III. Appellants’ appeal has been improperly prosecuted 
A. The only notice of appeal ever received by the appel- 
lees was filed on April 27, 1962. This notice states: 


“Notice is hereby given this 25th day of April, 1962 
that plaintiffs Casper A. Marotta, Peter J. Marotta 
and Angela Marotta hereby appeal to the United 
States Court of Appeal for the District of Columbia 
from the judgment of this Court entered on the 26th 
day of April, 1962 in favor of defendants against said 
plaintiffs."’ (Emphasis added.) 


The appeal was thus noted @ day in advance of any 
order from Judge Curran. As argued, supra. the order of 
Judge Curran was not a final order, and was not a **judg- 


ment." 
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B. The rules of the United States Court of Appeals for 
the District of Columbia Circuit, as amended, provide and 
require that the appellant shall within twenty (20) days 
after the filing of the Notice of Appeal, file with the Clerk 
of the District Court a transcript of the testimony. Forty 
(40) days after the filing of the record on appeal, the brief 
for the appellant must be filed except under the ‘‘summer’’ 
rules. The rules further require proof of service of the 
appellant's brief on the appellee (in order that the time 
for the filing of the appellee's brief may be computed). 


C. It should be noted in the prosecution of the instant 
appeal, that the record was filed, according to the Clerk’s 
notations. forty-one days after the filing of the record. It 
should be noted that the appellants’ brief was filed in the 
Clerk's office fifty-two days after the docketing of the 
record on appeal. Lastly it should be noted that the appel- 
lants failed to serve a copy of any brief submitted to the 
Court on the appellees until seventy-one days from the day 
that the record was filed in the Court of Appeals. 


D. Appellants spend a large portion of the brief alleging 
technical grounds for reversing the decision of the Court 
below. While answers to these arguments are made, supra, 
appellees urge upon this Court the necessity for dismissing 
the within appeal as being both prematurely brought and 
improperly prosecuted. 


CONCLUSION 


It is apparent from both the common law, the statutory 
law of the District of Columbia, the framing of the com- 
plaint in the instant case, and the contract under which 
the appellants were suing, that the action in this case could 
not be maintained by the three appellants herein. Cer- 
tainly, in the absence of a showing that the appellants were 
suing as the executors or personal representatives of the 
deceased Alfonso Marotta, the action abated with his 
death. At the time of trial, suit in the name of the execu- 
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tors would have been changing the cause of action itself. 
The new cause of action was obviously outlawed by the 
Statute of Limitations. Exhibit i of the appellants which 
indicates the contract between Alfonso Marotta and Cadil- 
lac Homes, Ine. is dated May 25, 1957. Four years have 
expired since that time. The settlement between the par- 
ties took place on August 1, 1957. Again, four years have 
expired. The appellants’ complaint indicated that the 
appellants discovered the alleged fraud in September of 
1958. Even assuming that this discovery was within a 
reasonable time, this period likewise is beyond the three- 
year period of the Statute of Limitations. 


The appellants, it is submitted further, have improperly 
taken and prosecuted this appeal from a non-final Order 
of the District Court without benefit of compliance with 
Rule 54(b) of the Federal Rules. At best, therefore, this 
Court should remand this cause to the Court below with 
directions to enter summary judgment for the appellees. 


For all these reasons, the appeal of the Marottas must be 
dismissed. 
Respectfully submitted, 


Stantey B, Frosx 
1411-K Street, N. W., =300 
Washington 5, D. C. 
Sterling 3-7522 


Attorney for Appellees 


Certificate of Service 


I hereby certify that I have this 17th day of August, 
1962, forwarded a copy of the foregoing Brief for Appel- 
lees, postage prepaid, to Wallace McGregor, Esquire, 
counsel for appellants, 1015 North Carolina Avenue, 8. E.. 
Washington 3, D.C. 


Staxiey B. Frosu 
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[ Filed December 2, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Dr. Charles D. Lenhoff, and 
Davida S. Lenhoff, his wife 
6310 Oregon Avenue, N.W. 
Washington, D.C., and, 


Angela Marotta, 

Peter J. Marotta,and 
Casper A. Marotta 

6300 Oregon Avenue, N.W. 
Washington, D.C., and 


Darwin R. Trynor and 
Joseph D. Ely 
2717 Tennyson Street, N.W. 
Washington, D.C. 
Plaintiffs 


v. 
Philip Milestone 


4301 Massachusetts Avenue, N.W. 


Washington, D.C., and 
David Milestone 


4301 Massachusetts Avenue, N.W. 


Washington, D.C., and, 


Maurice M. Berk 
1915 Spruce Drive, N.W. 
Washington, D.C. 


Cadillac Homes, Inc., 
a corporation 

c/o David Milestone, 
Registered Agent 


4301 Massachusetts Avenue, N.W. 


Washington, D.C., and 


Eastern Management Corporation 
a corporation 

c/o David Milestone 
Incorporator & Officer 


4301 Massachusetts Avenue, N.W. 


Washington, D.C. 
Defendants 


— 


I I I III III I I 


Civil Action No. 


3034-58 


> 
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COMPLAINT FOR FRAUD 
(Affecting Title To: Lot 3, Square 2343) 

1. Ali of the plaintiffs are citizens of the United States and 
residents of the District of Columbia. The individual defendants are 
residents of the District of Columbia. Defendant CADILLAC HOMES, INC. 
is a corporation chartered in the District of Columbia and doing business 
therein. Defendant EASTERN MANAGEMENT CORPORATION is a 
Maryland corporation with its principal office at 971 Bonifant Street, 
Silver Spring, Maryland, and doing business in the District of Columbia. 

2. The amount in controversy as to each plaintiff exceeds the 
sum of three thousand dollars, exclusive of interest and costs. This 
Court tas jurisdiction by virtue of Title II, Section 306, District of 
Columbia Code, 1951 Edition. 

3. On or before July, 1958, Plaintiffs DR. CHARLES D. LENHOFF 
and DAVIDA S. LENHOFYF, his wife, entered into negotiations with 
defendant CADILLAC HOMES, INC., by and thru its agents, for the 
purchase of certain real property in the District of Columbia described 
for the purposes of taxation as Lot 1, Square 2343, as shown by Exhibit A 
attached hereto and part hereof, said Lot 1 being then improved by 
premises 6310 Oregon Avenue, Northwest. 

4. In showing said premises and real estate to said plaintiffs for 
the purpose of inducing them to purchase same, defendant MAURICE H. 
BERK, and, or, others, acting in his or their individual capacity, and, or, 
as agents for the other defendants, or any of them, represented to said 
plaintiffs that the area of land being then offered for sale contained a 
depth of approximately 22 feet, more than said lot actually contained, in 
that the rear boundary of said Lot was represented to be even with a 
certain designated tree approximately 22 feet to the rear of the actual 
boundary line of said Lot, and extending into Lot 5, of Square 2343 
(see Exhibit A). 

5. The said negotiations resulted in a conveyance of land by 
defendant CADILLAC HOMES, INC., which was the owner of the record 
title of the said land to said plaintiffs on or about July 2, 1958. 
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6. The said conveyance resulted in the transfer to said plaintiffs 
of only that land shown as Lot 1, in Exhibit A, having a sis of only 
120 feet, more or less. | 

7. The said representation as to the area of land offered for sale 
as aforesaid, was false, was known to be false when made, and was 
knowingly made with the intent to induce plaintiffs to rely thereon. Said 
plaintiffs did rely thereon, were deceived thereby, and were induced 
thereby to purchase said real estate totheir damage. : 

8. The aforesaid misrepresentation was willful, wanton, fraudulent, 
and made in reckless disregard of said plaintiffs’ rights. 

9. On or about September, 1958, said plaintiffs discovered for 
the first time that the land conveyed to them did not contain the area of 


land as represented to them, in that the location of said boundary lines 


had been misrepresented, as aforesaid. 

10. On or about September, 1958, said plaintiffs, by and thru their 
attorneys, demanded of defendant PHILIP MILESTONE, individually, and 
as agent for the other defendants, or any of them, that all that area which 
had been represented as being for sale, as aforesaid, be conveyed to them 
or that just compensation for the wrong be made. This demand was 
refused by the said PHILIP MILESTONE. 

11. On or about August, 1957, plaintiffs ANGELA MAROTTA, 
PETER J. MAROTTA, and CASPER A. MAROTTA entered into negotia- 
tions with defendant CADILLAC HOMES, INC., by and thru its agents, 
for the purchase of said plaintiffs of certain real estate in the District 
of Columbia described for the purposes of taxation as Lot 2, Square 2343, 
as shown by Exhibit A attached hereto and part hereof, said Lot 2 being 
then improved by the premises 6300 Oregon, Northwest. | 

12. In showing said premises and real estate to said plaintiffs for 
the purpose of inducing them to purchase same, defendant, DAVID 
MILESTONE, and, or, others, acting in his or their individual capacity, 
and, or, as agent for the other defendants, or any of them, represented 
to said plaintiffs that the area of land being then offered for sale 
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contained a depth of approximately 42 feet more than said Lot actually 
contained, in that the rear boundary of said Lot was represented to be 
even with a certain designated tree to the rear of the actual boundary 
line of said Lot, and extending into Lot 3, of Square 2343. (See 
Exhibit A). 

13. The said negotiations resulted in a conveyance of land by 
defendant CADILLAC HOMES, INC., which was then owner of the record 
title of the said land 'to said plaintiffs on or about August, 1957. 

14. The said conveyance resulted in the transfer of only that land 
shown as Lot 2 in Exhibit A, having a depth of only 90 feet, more or less. 

15. The said representation as to the area of land offered for sale, 
as aforesaid, was false, was known to be false when made, and was 
knowingly made with the intent to induce plaintiffs to rely thereon. Said 
plaintiffs did rely thereon, were deceived thereby, and were induced 
thereby to purchase said real estate to their damage. 

16. The aforesaid misrepresentation was willful, wanton, fraudulent, 
and made in reckless disregard of said plaintiffs’ rights. 

17. On or about September, 1958, said plaintiffs discovered for 
the first time that the land conveyed to them did not contain the area as 
represented to them, in that the location of said boundary lines had 
been misrepresented, as aforesaid. 

18. On or about September, 1958, said plaintiffs, by and thru their 
attorneys, demanded of defendant PHILIP MILESTONE, individually, and 
as agent for the other defendants, or any of them, that all of the area 
represented as aforesaid to be offered for sale, be conveyed to them, or 
that just compensation for the wrong be made. This demand was refused 
by the said PHILIP MILESTONE. 

19. On or before August, 1958, plaintiffs, DARWIN R. TRYNOR 
and JOSEPH D. ELY entered into negotiations with the defendant 
CADILLAC HOMES, INC., by and thru its agents, for the purchase by 
said plaintiffs of certain real estate in the District of Columbia described 


for the purposes of taxation as Lots 4 and 5, Square 2343, as shown by 
Exhibit A attached hereto and a part hereof, said Lot 4 being then 
improved by the premises 2717 Tennyson Street, Northwest. 
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20. In showing said premises and real estate to said plaintiffs for 
the purpose of inducing them to purchase same, defendant PHILIP 
MILESTONE, and, or, others, acting in his or their individual capacity, 
and, or as agent for the other defendants, or any of them, represented 
to said plaintiffs that the area of land being offered for sale in Lot 4 
contained a width of approximately 29 feet more than said Lot actually 
contained, in that the East boundary line of said Lot was represented to 
be marked by certain stakes at the front and rear and with a line strung 


between said stakes, whereas said line was actually on Lot 3 of Square 


2343. (See Exhibit A). 

21. The said defendants as aforesaid further represented to said 
plaintiffs that the said Lot 5 contained a width of approximately 35 feet 
more than the said Lot actually contained, and that said Lot 5 contained 
a depth of approximately 22 feet more than said Lot actually contained. 
(See Exhibit A). 

22. The said negotiations resulted in a conveyance of land by 

defendant CADILLAC HOMES, INC., to said plaintiffs on or about 
August, 1958. | 

23. The said conveyance resulted in the transfer of only that land 
shown as Lots 4 and 5 in Exhibit A, Lot 4 having a width of only 70 feet, 
more or less, and Lot 5 having irregular dimensions as shown in 
Exhibit A. 

24. The said representation as to the area of land offered for sale, 
as aforesaid, was false, was known to be false when made, | and was 
knowingly made with the intent to induce plaintiffs to rely thereon. Said 
plaintiffs did rely thereon, were deceived thereby, and were induced 
thereby to purchase said real estate to their damage. 

25. The aforesaid misrepresentations were willful, wanton, 
fraudulent, and made in reckless disregard of said plaintiffs' rights. 

26. On or about September, 1958, said plaintiffs, by and thru their 
attorneys, demanded of defendant PHILIP MILESTONE, individually, and 
as agent for the other defendants, or any of them, that all of the area 


6 
represented as aforesaid to be offered for sale, be conveyed to them, or 
that just compensation for the wrong be made. This demand was refused 
by the said PHILIP MILESTONE. 

27. The defendant, EASTERN MANAGEMENT CORPORATION 
is shown on the land records of the District of Columbia as having been 
the record title owner of the said Lot 3, Square 2343, from June 17, 1957 
to date. 

28. The said EASTERN MANAGEMENT CORPORATION had 
full knowledge of the misrepresentations and frauds perpetrated as herein- 
vefore alleged. 

29. Each of the corporate defendants is not in fact and in law 
a bona fide legal entity due to the fact that the said corporation and each 
of them were created and or used by the individual defendants, or any of 
them, for the purpose of perpetrating the misrepresentations, deceits, 
and frauds as hereinbefore alleged. 

WHEREFORE, plaintiffs DARWIN R. TRYNOR, and JOSEPH D. 
ELY demand: 

1. Judgment against defendants, jointly and, or, severally in the 
amount of $20,000.00 compensatory damages, and $30,000.00 punitive 
damages, andor, 

2. That defendants, or any of them, be ordered to convey to said 
plaintiffs all of that land which was misrepresented as being sold, but 
which was not actually conveyed, as aforesaid, and, 

3. That all defendants, or any of them, be enjoined from transfer- 
ring, conveying, or in any way disposing of, property represented as 
aforesaid to have been a part of the land sold to said plaintiffs, including 
Lot 3, Square 2343. 

4. Such other and further relief as to the Court may seem meet 
and just. 

WHEREFORE, plaintiffs ANGELA MAROTTA, PETER J. 
MAROTTA, and CASPER A. MAROTTA demand: 

1. Judgment against defendants, jointly and, or, severally in the 
amount of $20,000.00 compensatory damages, and $30,000.00 punitive 


damages, and, or, 
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2. That defendants, or any of them, be ordered to convey to said 
plaintiffs all of that land which was represented as being ss but which 


was not actually conveyed, as aforesaid. 

3. That defendants, or any of them, be enjoined from conveying, 
transferring, or in any way disposing of property represented as afore- 
said, to be part of the land sold to said plaintiffs, to wit, the said Lot 3, 
Square 2343. : 

4. Such other and further relief as to the Court may seem meet 
and just. | 

WHEREFORE, plaintiffs DR. CHARLES D. LENHOFF, and 
DAVIDA S. LENHOFF, demand: : 

1. Judgment against defendants, or any of them in the, amount of 
$20,000.00, compensatory damages, and $30,000.00 punitive damages. 

2. Such other and further relief as to the Court may seem meet 


and just. 


Pearson and McGregor 
Attorneys for Plaintiffs | 
* * * : 


By: /s/ Thomas J. Pearson 
JURY DEMAND | 
Plaintiffs, by and thru their attorneys, hereby demand trial by 
jury of the issues in this cause, and herewith tender the prescribed fee 
for such purpose. : 
Pearson and McGregor | 
By: /s/ Thomas J. Pearson 
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LEAN el fe pe if NNYSON St, NW 


[ Filed January 10, 1959] 


ANSWER OF DEFENDANTS PHILIP MILESTONE, 
DAVID MILESTONE, CADILLAC HOMES, INC., AND 
E ASTERN MANAGEMENT CORPORATION 


___ EASTERN MANAGES SS 


First Defense 


The Complaint fails to state a claim upon which relief can be 


granted. 
Second Defense 

For answer to the allegations of the Complaint defendants Philip 
Milestone, David Milestone, Cadillac Homes, Inc., and Eastern 
Management Corporation, state as follows: | 

1. For answer to paragraphs 1 and 2 of the Complaint the defen- 
dants admit that the plaintiffs are citizens of the United States and 
residents of the District of Columbia and that the individual defendants 
are residents of the District of Columbia. 

2. For answer to paragraphs 3 through 10, inclusive, | of the 
Complaint the defendants entered into negotiations which culminated in 
the purchase by plaintiffs Dr. Charles D. Lenhoff and his wife Davida S. 
Lenhoff of the property described as Lot 1 in Square 2343 and improved 
by premises known as 6310 Oregon Avenue, N.W., and that said lot has 
a depth of approximately 120 feet. The remaining allegations of said 
paragraphs 3 through 10 of the complaint are denied. 

3. For answer to paragraphs 11 through 18, inclusive, of the 
Complaint the defendants admit that negotiations were had which 
culminated in the purchase by plaintiffs Angela Marotta, Peter J. 
Marotta, and Casper A. Marotta of the property described as Lot 2 in 
Square 2343 and improved by premises known as 6300 Oregon Avenue, 
N.W., and admit the allegation that said lot has a depth averaging 
approximately 90 feet. All other allegations of said paragraphs 11 
through 18, inclusive, are denied. 

4. For answer to paragraphs 19 through 26, inclusive, of the 
Complaint the defendants admit that negotiations were had which 
culminated in the purchase by plaintiffs Darwin R. Trynor and Joseph D. 
Ely in the purchase of the property described as Lots 4 and 5 in 
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Square 2343 and improved by premises known as 2717 Tennyson Street, 
N.W., and admit the allegation that Lot 4 has a width of approximately 


70 feet. All other allegations of said paragraphs 19 through 26 are 
denied. 
3. The allegation of paragraph 27 of the Complaint is admitted. 


6. The allegation of paragraphs 28 and 29 of the Complaint are 
denied. 
7. All allegations of the Complaint not expressly admitted are 
hereby denied. 
WHEREFORE, defendants, and each of them, pray that the 
Complaint be dismissed and that they be awarded their costs. 
WILKES & ARTIS 
/s/ James E. Artis 
/s/ Harvey H. Holland, Jr. 
/s/ Allen Jones, Jr. 


Attorneys for defendants 
Philip Milestone, David Milestone, 
Cadillac Homes, Inc., and Eastern 
Management Corporation 

* * * 


[ Certificate of Service] 


[ Filed December 18, 1959] 
ANSWER OF DEFENDANT MAURICE H. BERK 
First Defense 
The Complaint fails to state a claim upon which relief can be 
granted. 
Second Defense 
For answer to the allegations of the Complaint defendant Maurice 
H. Berk states as follows: 
1. For answer to paragraphs 1 and 2 of the Complaint the defen- 
dant admits that the plaintiffs are citizens of the United States and 
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residents of the District of Columbia and that defendant is a resident 
of the District of Columbia. 

2. For answer to paragraphs 3 through 10, inclusive, of the 
Complaint the defendant entered into negotiations which culminated in 
the purchase by plaintiffs Dr. Charles D. Lenhoff and his wife Davida S. 
Lenhoff of the property described as Lot 1 in Square 2343 and improved 
by premises known as 6310 Oregon Avenue, N.W., and that said lot hasa 
depth of approximately 120 feet. The remaining allegations of said 
paragraphs 3 through 10 of the complaint are denied. 

3. For answer to paragraphs 11 through 18, inclusive, of the 


Complaint the defendant admits that negotiations were had which 
culminated in the purchase by plaintiffs Angela Marotta, Peter J. Marotta, 
and Casper A. Marotta of the property described as Lot 2 in Square 2343 
and improved by premises known as 6300 Oregon Avenue, N. W., and 
admits the allegation that said lot has a depth averaging approximately 
90 feet. All other allegations of said paragraphs 11 through 18, inclusive, 


are denied. 

4. For answer to paragraphs 19 through 26, inclusive, of the 
Complaint the defendant admits that negotiations were had which 
culminated in the purchase by plaintiffs Darwin R. Trynor and Joseph D. 
Ely in the purchase of the property described as Lots 4 and 5 in Square 
2343 and improved by premises known as 2717 Tennyson Street, N.W., 
and admits the allegation that Lot 4 has a width of approximately 70 feet. 
All other allegations of said paragraphs 19 through 26 are denied. 

5. The allegation of paragraph 27 of the Complaint is admitted. 

6. The allegations of paragraphs 28 and 29 of the Cocupiaaat are 
denied. 

7. All allegations of the Complaint not expressly admitted are 
hereby denied. 
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WHEREFORE defendant, Maurice H. Berk, prays that the 
Complaint be dismissed and that he be awarded his costs. 
WILKES & ARTIS 
/s/ James E. Artis 
/s/ Harvey H. Holland, Jr. 


/s/ Allen Jones, Jr. 
Attorneys for defendant 
Maurice H. Berk 


* * * 


i Certificate of Service] 


[ Filed April 20, 1961] 


PRETRIAL ORDER 

Action for money judgment for false representations as to area 
of land conveyed, and/or for mandatory injunction to compel conveyance 
of land. 

UNDISPUTED FACTS: 

Prior to August 1, 1957 D Cadillac Homes, Inc., a corporation, was 
the owner of Lots 1 and 2 in Square 2343, in the District of Columbia, now 
improved, respectively, by premises 6310 Oregon Ave., N.W. and 6300 
Oregon Ave., N.W. 

On or about August 1, 1957, D Cadillac conveyed Lot 2 to Alphonso 
Marotta who died prior to the filing of this action. 

On or about July 1958, D Cadillac conveyed Lot 1 to P Lenhoff. 

Lot 5 in said square, which adjoins the back end of Lot 1, was 
conveyed by D Cadillac on or about August 1958 to certain other persons, 
Trynor and Ely, originally named as plaintiffs in this action, who have 
dismissed their action. 

PLAINTIFFS contend that prior to the sales of said lots by 
Cadillac Homes to Ps, D Corporation Cadillac and each and all of the 
individual Ds represented to all of the purchasers and to Ps Marotta 
that Lots 1 and 2, and to the purchasers of Lots 4 and 5, that their lots 
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extended to an imaginary line, running in a north-south direction, from 
a tree stump located on said imaginary line, approximately one-half 
the distance between Oregon Ave. and 28th Place, N.W., which would 
bi-sect Lot 3 in said square 2343 and continue on straight across Lot 5; 


that none of the Ps were aware of the existence of Lot 3, which adjoined 


the rear end of Lot 2, until after conveyances. 

That the individual Ds knowingly and wilfully made the aforesaid 
misrepresentations to Ps for the purpose of inducing them to purchase; 
that Ps Lenhoff and Ps Marottas' predecessor in interest, Alphonso 
Marotta, relied on such representation, as did Ps Marotta; that said 
representation was false, in that the west boundaries of Lots 1 and 2 and 
4 and 3 were as shown in the plat attached to the complaint as Exhibit A, 
and said square included a fifth lot, Lot 3. ) 

Ps contend they sustained damages as the result of the false 
representations by Ds in the amount of $20,000 as to each sale, by reason 
of the deficiency in area and also by reason of the division of the block 
into five lots rather than four, which affected the value of = land 
included in their deeds. : 

Ps Lenhoff asked compensatory damages for said false represen- 
tations in the amount of $20,000 and $30,000 punitive damages. 

Ps Marotta assert that they are the successors in interest to 
Alphonso Marotta, being his surviving widow and only two children; that 
they participated in negotiations for purchase of Lot 2 for their family 


home and contributed the consideration therefor. 
Ps Marotta ask a judgment for compensatory damages for said 
false representations in the amount of $20,000 and $30,000 punitive 
damages, and/or a judgment directing D Eastern Managenent Corporation, 
a corporation which is owned and operated by the same individual de- 
fendants as D Cadillac Homes, Inc., to convey to Ps Marotta all of that 
part of Lot 3 which was represented as being included in the sale of 
Lot 2 to Alphonso Marotta, but was not actually conveyed to him as 
aforesaid, and enjoining each and all of the defendants from conveying 


or in any way disposing of said portion of Lot 3 to any other party. 
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DEFENDANTS and each and all of them deny any misrepresentations 
were made as to the size or location of the lots in Square 2343. 

Ds assert that at the settlement of title on Lots 1 and 2 the 
purchasers were presented with, acknowledged receipt of, and endorsed 
as correct. a house location plat and survey which indicated the pro- 
perties which they had purchased and the house location on such 
properties, whereby Ps and all of them are estopped from asserting any 
error or fraud in the contract. 

Ds further contend that each of the Ps has waived his or her claim 
against the Ds. even assuming a cause of action for mistake or fraud 
existed. by the purchasers’ notifying Ds in writing of their acceptance 
of the homes and the performance of the contract, and Ps’ assertion 


of no claim for so long a period of time thereafter as to constitute laches. 


Ds further contend that the contract of purchase merged in the 
deeds conveying the properties; and that in the absence of a suit to 
rescind the contract and set aside the deed, or to reform the deed and 
sale of contract, the equitable relief requested by Ps Marotta may not 
be granted. 

As to the claim of Ps Marotta, Ds contend that Ps are required 
to elect between their equitable and legal remedies, and that, if Ps 
elect a cause of action in equity, the jury demand should be stricken as 
to their action. 

As to Ps Marotta, Ds further contend Ps are not proper parties, 
the alleged sale of Lot 2 in Square 2343 having been to Alphonso Marotta 
and not to Ps. 

Ds deny that Ps or any of them are entitled to any of the relief 
prayed, and deny even assuming Ps Marotta have cause of action, they 
are entitled to equitable relief, in that they have an adequate remedy at 
law. 

STIPULATIONS: 

Facts under "UNDISPUTED FACTS" 

It is stipulated the following may be admitted without formal 
proof, subject to all other objections: 
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Ps' PT Exhibit #1 -- Plat, Exhibit A attached to complaint. 
Any certified copies of any land record of the District of Columbia. 
Ds' PT Exhibit #1 -- Copy of Sales Contract dated 5/25/57 between 
Alphonso Marotta and Cadillac 
#2 -- Copy of Surveyor's plat of Lot 2 
#3 -- Copy of Contract dated 8/4/58 between 
Trynor and Cadillac 
#4 -- Copy of Surveyor'’s Plat of Lot 4 
#5 -- Copy of Contract dated 5/5/58 between 
Lenhoff and Eastern Management 
#6 -- Copy of Plat of Lots 1, 2, 3, 4, 
#7 -- Copy of letter dated 10/20/58 from Lenhoff 
to Cadillac 
#8 -- Copy of Plat of Lot 1 
#9 -- Copy of document signed by Lenhoff and 
Cadillac Homes dated June 23, 1958 
Any other document initialed by both counsel prior to trial 
Counsel agree to exchange, within one week, the names and 
addresses of all witnesses known to them, including experts, if any, and 
if they learn of any additional witnesses prior to trial to exchange their 
names and addresses promptly. | 


Counsel for D does not agree to Ps' request for stipulation 
numbered "2". 


Counsel for Ds agrees to inform counsel for Ps, within one week, 
who were the owners of D Eastern Management Corporation at the time 
of the conveyances to Ps Lenhoff and Alphonso Marotta. 

Counsel have been requested by the Pretrial Examiner to appear at 
trial with the maximum amount of authority to settle this case which will 
be allowed them by their principals. 


/s/ Elizabeth Bunten 
ATTORNEYS: ASSISTANT PRETRIAL EXAMINER 


/s/ Wallace McGregor Plaintiffs 
/s/ Stanley B. Frosh _ Defendants 


TRIAL COUNSEL: Plaintiff -- Wallace McGregor 
Defendant -- Stanley B. Frosh 


[ Filed April 20, 1961} 
DEFENDANTS" PRETRIAL STATEMENT 
STATEMENT OF FACTS 

1. The defendants, and each of them, admit that contracts were 
entered into between the plaintiffs and the corporate defendants, for the 
purchase and sale of certain properties named in the sales contracts in 
the City of Washington, District of Columbia. These lots purchased 
were in Square 2343 in the District of Columbia. Defendants, and all of 
them, deny that any misrepresentations were made as to the size or 
location of the lots which were the subject matter of the purchase and 
sale agreements. Further, defendants say that the plaintiffs Ely and 
Trynor have dismissed their claims against all of the defendants, and 
thereby, Philip Milestone as an individual defendant should be stricken. 
DEFENSES 

1. Defendants state that at the settlement of title on each of the 
properties which are the subject matter of the complaint, each of the 
plaintiffs was presented with, acknowledged receipt of, and endorsed as 
correct, a house location plat and survey which indicated the properties 
which they had purchased, and the house location on such properties; 
whereby the plaintiffs and all of them, are estopped from asserting any 
error or fraud in the subject contracts. 

2. Defendants further state that the plaintiffs, and each of them, 
waived their claims against the defendants, even assuming there to be a 
cause of action for mistake or fraud, by notifying the defendant in 
writing of their acceptance of the homes and the performance of the 
contracts, asserting no claim thereafter for so long a period of time as 
to be guilty of laches. 

3. The defendants, and each of them, assert further that the con- 
tracts are merged in the deed conveying the property; and that in the 
absence of a suit to rescind the contract and set aside the deed, or 
reform the deed, and the sale contract, the relief requested by the 
plaintiffs may not be granted. 
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4. The defendants, and each of them, further state that the plain- 
tiffs are required to elect between their equitable and their legal 
remedies. The defendants further state that if the plaintiffs elect a 
cause of action in equity, a jury trial is not available to the plaintiffs. 
The defendants, therefore, ask that the jury demand be stricken. 
STIPULATIONS : 

1. All letters, contracts or paper writing and correspondence 
between the parties shall be admitted without formal proof subject to 
objections as to relevancy, materiality and competency. : 

2. The names and addresses of all witnesses to be called during 
the course of the trial of this suit will be exchanged by counsel within 
ten (10) days from the date of the pretrial. 

3. The plaintiffs will itemize their claims for special damages 
within ten (10) days from the date of the pretrial order. 

Respectfully submitted, | 
/s/ Stanley B. Frosh : 


signee * the Defendants 


[ Certificate of Service] 


[ Filed March 3, 1962] | 
MOTION TO DISMISS AND/OR FOR SUMMARY J UDGMENT 

Come now the defendants, by their attorney Stanley B. Frosh, and 
move this Honorable Court for the dismissal of the claim of Angela 
Marotta, Peter J. Marotta and Casper A. Marotta against the defendants 
and/or for summary judgment in favor of the defendants against all of 
the Marotta plaintiffs, and in support of the Motion attach hereunto their 
Points and Authorities. | 

/s/ Stanley 1 B. om 


Paton = Defendants 
[ Certificate of Service] 


[ Filed March 6, 1962] 


ORDER 

Upon consideration of the defendants’ motion, orally made, for 
dismissal of the plaintiffs Marottas’ suit, and it appearing to the Court, 
after arguments in open court, that the motion is one that should be 
determined prior to the hearing of the case. and it further appearing to 
the Court that the plaintiffs Marotta are entitled to an opportunity to 
prepare Answers to said motion which should be in writing, it is by the 
Court this 6th day of March, 1962: 

ORDERED that the defendants be and they are hereby granted leave 
to file. in writing. a motion to dismiss and/or for summary judgment, 
within five days from the date of this Order, and the plaintiffs Marotta 
are granted leave to answer said motion, within the time allowed by the 
Rules of this Court, and it is further 

ORDERED that the case shall not lose its standing on the Ready 
Calendar. 


/s/ Joseph C. McGarraghy 
Judge 
[ Certificate of Service] 


[ Filed March 13, 1962] 
PLAINTIFF'S OPPOSITION TO MOTION TO DISMISS, ETC. 

Come now the plaintiffs, Angela Marotta, Peter J. Marotta, and 
Casper A. Marotta, by and through their attorney, and for their opposition 
to defendant's Motion to Dismiss and for Summary Judgment state to 
this Honorable Court as follows: 

lL PROCEDURE 

Defendant's motion is in violation of the following rules: 

1. Defendant's oral motion made prior to the commencement of 
trial, on the day the trial was calendared to commence, February 28, 1962, 
was in violation of Rule 7(b) F.R.C.P., which requires that motions shall 
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be made in writing if made prior to trial. A trial begins upon the 


impanelling of the jury. 53 Am. Jr. Trial, Sec. 4. Defendant's oral 
motion was made prior to any other procedure, after the case was called 
for trial. 

2. Plaintiff's oral motion should be construed as a motion to 
continue the trial date for the purpose of making a motion to dismiss, or 
judgment on the pleadings, or for summary judgment. 

3. Rule 12(c) F.R.C.P., states that a motion for judgment on the 
pleadings shall not delay the trial. 

4. Rule 12(b) F.R.C.P., states that a motion for failure to state a 
claim upon which relief can be granted shall be made prior to the time 
that the answer is due to be filed. No such motion was filed herein. As 
a matter of fact, defendant's Answer admitted the facts they now seek 
to deny. 

5. Local Rule 11(d) provide that the filing of a certificate of 
readiness shall constitute a representation that the case is actually 
ready for trial. 

6. Local Rule 11(f) provides: 

"Except motions for a continuance or advancement of trial date, 

or for judgment, no motion may be filed or accepted by the Clerk 

for filing in any civil action after it is placed on the ready calendar 
except by leave of the Pre-Trial Judge who shall grant the same 


only upon showing of extraordinary circumstance arising sub- 
sequent on the filing of the certificate of readiness. Neither the 


granting of such motions nor the taking of depositions noticed 
after filing certificate of readiness shall operate to delay pre 


trial or trial. (Revised June 27, 1961) (emphasis supplied). 

7. Order of this Court effected January 2, 1951, listed asa 
footnote to Local Rule 11(j), provides, among other things, that con- 
tinuances of cases are to be discouraged, and will be granted only upon 
a showing of good cause. (No cause was shown by defendants.) On 
opposition to a continuance being made by opposing counsel, the Court 
will require an affidavit or affidavits showing the cause for continuance. 
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In this action. plaintiffs’ counsel opposed the oral motion at the time it 
was made. 

8. Local Rule 15({a) provides that all requests for continuance of 
trial shall be heard and determined by the assignment judge. This 
procedure was not followed. 

9. Local Rule 15(>) provides that a motion to postpone a trial 
must be filed as soon as diligence permits. supported by an affidavit 

ully disclosing the grounds therefore. 

10. Local Rule 9(a) 2 provides no motions, especially motions for 
continuance. may be made after five days (5) after signing of the pre- 
trial order without the permission of the pre-trial judge. 

21. Local Rule 9(h) provides as follows: 

“MOTIONS FOR SUMMARY JUDGMENT. In addition to the points 

and authorities required by t (b) of this Rule there shall be 

served and filed with each motion for summary judgment pursuant 
to Rule 56 of the Federal Rules of Civil Procedure a statement 

of the material facts as to which the moving party contends there 

is no genuine issue...” 

Defendants have failed to comply with the foregoing requirements. 

12. Defendants based their motions upon an alleged real estate 
contract of sale. Said contract is not contained in the record herein and 
therefore defendants position based upon the same is premature. 

f. MERITS OF DEFENDANTS’ MOTION 

Defendants maintain that plaintiffs Marotta are not proper parties 
because the real estate contract was in the name of their father, 

Alfonso Marotta, only, and that only Alfonso Marotta or his personal 
representative can maintain this action for fraud and deceit. 

1. Said contract is not in the record herein and therefore the 
motion is premature. 

2. Plaintiffs state the facts to be that said contract provides that 
title was to be taken in the name of the said Alfonso Marotta and plaintiff 


Angela Marotta, and that the subsequent deed to the property conveyed 
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the land to Alfonso Marotta, Angela Marotta, Peter J. si and 
Casper A. Marotta as "Joint Tenants.” 

3. A contract of sale of realty is merged into eabecorent deed. 
Miller vs. Kemp, 157 Virginia 178, 160 SE 203, 84 ALR 980, 1025; 

55 Am Jur, Vender and Purchaser, Sec. 330. Also the defendants them- 
selves, in their pre-trial statement maintain that the said contract 
merged into the deed. 

4. A party to a deed is estopped from denying a material fact 
contained therein. Union vs. Fisher, 49 A 2d 85. 

5. Defendants answer admits that the sale in question | was made to 
the plaintiffs Angela Marotta, Peter J. Marotta and Casper A. Marotta; 
and defendants are bound by said admission. Rule 8(d) F.R.C.P. 

6. By operation of law, the real estate of a deceased passes 
directly to his heirs and not to his estate except for the payment of debts 
and other statutory charges not here involved, 21 Am Jur, Executors and 
Administrators, Sec. 197. The estate of Alfonso Marotta was probated 
herein, Administration No. 97477. Said proceeding, of which the Court 


has Judicial Notice, shows that no charges were made against the 


deceaseds’ real estate. 

7. The crux of this issue is, however, that the land herein involved 
was not the deceaseds' real estate, but immediately upon his decease 
became the sole and exclusive property of the surviving joint tenants, 
the plaintiffs Marotta, herein. 

8. Joint Tenants take realty directly, not by inheritance. 

"An estate in joint tenancy is one held by two or more 
persons jointly, with equal rights to share in its enjoyment during 
their lives, and having as its distinguishing feature the right of 
survivorship or jus accrescendi, by virtue of which the entire 
estate, upon the death of any of the joint tenants, goes to the 
survivors, and so on to the last survivor, who takes an estate of 
inheritance free and exempt from all charges made by his 
deceased cotenants. Where a devise or bequest to two or more 
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persons by name is in such form as to create a joint tenancy and 
one of them dies before the testator. it is well settled that the 
whole interest vests in the survivors; and this result will take 
place if the gift fails as to one of the persons from any other 
cause than death. 

“A consequence of the doctrine of survivorship is that a 
joint tenant cannot devise his interest in the land, for the devise 
does not take effect until after the devisor's death, and the claim 
of the surviving tenant arises in the same instant with that of the 
devisee and is preferred thereto. It is equally clear that the 
interests of the deceased tenant cannot descend to his heirs or 
pass to his representatives under tle laws regulating intestate 
succession. A surviving joint tenant holds under the conveyance or 
instrument by which the tenancy was created and not under laws 
regulating intestate succession." 

14 Am. Jur. Cotenancy. Sect. 6. 


9. Furthermore, because plaintiffs Marotta herein paid their own 
moneys in reliance upon defendants’ fraudulent misrepresentation, they 
have an action regardless of the contract or the deed. The question of 
who may complain of fraud is determined by the real interest of the 
party. 23 Am. Jur., Fraud and Deceit, Sect. 181. Equity looks to 
substance, rather form. (Marottas’ action is in Equity, seeking reforma- 


tion and specific performance). 
10. Material issues of fact in this action and pertaining to this 

motion are as follows: 

a. Did the plaintiffs’ Marotta, in reality, negotiate the sale 
and pay the consideration ? 

b. Does the sales contract recite the property to be taken 
in the names of Alfonso Marotta and plaintiff Angela Marotta? 

c. Are the plaintiffs Marotta recited as joint tenants in the 
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d. Were the plaintiffs Marotta damaged due to defendants’ 
fraud, regardless of said contract and deed? ? 


e. Such other and further issues as may be presented at 


the hearing hereof. 

11. Plaintiffs’ affidavit, in support of the foregoing, is attached 
hereto and made a part hereof. 

12. Plaintiffs renew their oral motion for attorneys fees, and also 
move for witness fees incurred as the result of the continuance of trial 
herein. 


/s/ Wallace McGregor 
Attorney for Plaintiffs 


* * * 


POINTS AND AUTHORITIES 
The Points and Authorities are contained in the body of this 
motion. 
[ Certificate of Service] 


[ Filed March 13, 1962] 
AFFIDAVIT 
District of Columbia, ss: 

Peter J. Marotta, Casper A. Marotta and Angela Marotta being 
first duly sworn on oath, depose and say that the name of Alfonso 
Marotta was put upon the contract for the purchase of 6300 Oregon 
Avenue by the defendants who drew the contract. It is normal practice 
in the real estate trade to use only one of several purchaser" s names 
on the contract, for purposes of convenience. Plaintiffs further state 
that plaintiffs Casper A. Marotta and Peter J. Marotta supplied the cash 
deposit, down payment all subsequent trust payments on the isaid purchase, 
which was well known to defendant's at all times. Alfonso Marotta never 
dealt with defendants alone, but always in the company of the plaintiff, 
his family. All negotiations for sale and all other transactions with 
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defendants before and after the sale. were conducted by the plaintiffs 
herein. rather than by Alfonso Marotta, and further that the deed was 
to Alfonso Marotta. Casper A. Marotta. Peter J. Marotta and Angela 
Marotta. as joint tenants: Alfonso Marotta died subsequent to the deed 
but prior to the time the alleged fraud herein was discovered and suit 
filed. Affiants further state they have read the foregoing and attached 
plaintiff's Opposition to Motion to Dismiss. and that the facts therein 
represented. they verily believe to be true. 

/s/ Peter J. Marotta 

/s/ Casper A. Marotta 

/s/ Angela Marotta 
Subscribed and sworn to before me. this 12th day of March, 1962. 


/s/ 
Notary Public, D.C. 


[ Filed April 26, 1962] 
ORDER OF COURT 

Upon consideration of the defendants’ Motion to Dismiss, and/or 
for Summary Judgment insofar as the claim of Angela Marotta, Peter J. 
Marotta and Casper A. Marotta are concerned, and the plaintiffs’ 
opposition to the motion to dismiss, etc., after arguments in open court, 
it is by this Court, this 26th day of April, 1962: 

ORDERED, ADJUDGED and DECREED that the defendants’ motion 
to dismiss be and the same is hereby granted. 


/s/ Edward M. Curran 
Judge 


[Certificate of Service] 


[ Filed April 27, 1962] ! 
NOTICE OF APPEAL | 

Notice is hereby given this 25th day of April, 1962, that plaintiffs 
Casper A. Marotta, Peter J. Marotta, and Angela Marotta hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 26th day of ae 1962, in 
favor of defendants, against said plaintiffs. 


/s/ Wallace McGregor 
Attorney for Plaintiffs 
* * * 


ORDER STAYING EXECUTION OF FINAL ORDER PENDING APPEAL 
(Affecting Title To: Lot 3, Square 2343) : 

Upon oral motion in behalf of the plaintiffs Angela Marotta, Peter 
J. Marotta and Casper A. Marotta, for a stay of execution pending appeal 
of the final order entered herein on the 26th day of April 1962, granting 
defendants' motion to dismiss, and it appearing that the said plaintiffs’ 
action involved plea for reformation of sales contract and deed, and 
specific performance of portions of that piece and parcel of : land in the 
District of Columbia known as Lot 3 in Square 2343; and that title to 
that said lot, or portion thereof, is the subject matter of this action; 
and that the said plaintiffs have duly filed a notice of appeal; it is, by 
the Court, this 2nd day of July, 1962, 

ORDERED, ADJUDGED and DECREED, that senainet the final 
disposition of the appeal in this case, the defendants Philip Milestone, 
David Milestone, Maurice H. Berk, Cadillac Homes, Inc., and Eastern 
Management Corporation, be and the same hereby are stayed from con- 
veying or in any manner transferring that piece and parcel of land in 
the District of Columbia, known as Lot 3 in Square 2343, or 
any portion thereof; provided that said plaintiffs, Angela 
Marotta, Peter J. Marotta, and Casper A. Marotta, 
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first file their supersedeas bond. with surety approved by the Court, 
in the amount of $1,000.00 dollars, conditioned upon payment to 
defendants. or any of them, all such costs and damages that may be 
occasioned by reason of this stay pending appeal. 


/s/ Edward M. Curran 
Judge 
No objection to supersedeas bond in the amount of $1,000.00 


Stanley B. Frosh 
Attorney for defendants 


By: /s/ Stanley B. Frosh 


FINAL ORDER OF JUDGMENT 

It appearing to the Court that heretofore the claim of Darwin R. 
Trynor and Joseph D. Ely against all of the defendants has been dis- 
missed with prejudice, and after a trial by jury, a verdict in the amount 
of $1,900.00 was returned in favor of the plaintiff Dr. Charles D. Lenhoff 
against defendants Maurice H. Berk, Eastern Management Corporation 
and Cadillac Homes, Inc., it is by the Court this 23rd day of July, 1962: 

ORDERED, that judgment for the plaintiff Dr. Charles D. Lenhoff 
against Maurice H. Berk, Eastern Management Corporation and Cadillac 
Homes, Inc., be and the same is hereby entered in the amount of 
$1,900.00, together with the costs of this action; and it is further 

ORDERED, that judgment for the defendants Philip Milestone 
and David Milestone against Dr. Charles D. Lenhoff is entered hereby, 
and it is further 

ORDERED, that judgment in favor of all of the defendants 
against Davida S. Lenhoff be and the same is hereby entered; and it 
is further 


27 


ORDERED, that judgment in iavor of all of the defendants against 
Darwin R. Tryaor and Joseph D. Ely be aad the sawe is hereby eatered. 
/s/ Aexander Holtzoff 


udge 


CADILLAC REALTY CORP. 
971 BONIFANT STREET 


Silver Spring, Md. 
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to be applied as part payme 
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a) Total price tee ene 
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be extended for the penod necessary 
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4 howe for pai if any, are tobe at the cost of the purchaser who hereby authorises the 
upon examination the title should be found defective the erie hereby: 
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(10) Seller agrees to execute and deliver a goxd and sufficient apecial warranty deed, 
(11) Property is sold and shall be conveyed subject to an existing tenancy as follows.. Orn 2 


12) Beller agrees to give possession at time of settlement, and, in the event he shall fail 0 to do he ahall become and be thereafter # tenant 
by mean of the purchaser and hereby waives all notice to quit as provided by the laws of the State of Maryland. 


3) ‘The seller assumes the risk of los of damage to said fire of other casualty until the ted othe 
. OF te Tecorded for him by the Title Company Lt eeepc bee OF er y uni executed deed of conveyance in deliveret to t 


14) “The seller agrees to Pay fas CADILLAC REALTY CORP. ita agent, the lar rate of commission, amounting to $. 
ny through which settlement was made is hereby authorised and directed to make deduction of the aforesaid cummiasion from the 
the sale and to make araee thereof to the said agent, Entire deposit to be held by CADILLAC REALTY CORP. until settewent 
(16) The principale to thie contract mutually agree that it shall be binding upon their reapective heirs, executors, administrators or asnigna. 


(16) If the property levolved in thie contract is located in jurtediction other than the State of Maryland, whenever any reference 
bbe weap emerpeh oad, Narra y thereof the name of the juriediction in which the property ie located. and proper official thereof wm hereby 


(17) This contract, made in triplicate, when ratified by the seller contains the final and entire agreement between the parties hereto and the 
shall not be bound by any terms, conditions, statements or representations, oral or written, not herein contained, - : 


CADILLAC REALTY CORP. 


Agent 


We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and acknowledge 
it to be our contract. y 


May SES a * 


Property is to be conveyed in the name of 


aud Len 


